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During 1984_.in the. Divorce priceedings of 
Leqal Case of Shah Bano--in the Supreme 
Court, Justice Krishna iyer studied the 
Quranic Verse no.241 of Chapter 
AlBaqarah- and granted her a monthly 
Allowance of Rs.179/_. to be recovered 
from her incorrigible Zaalim persistantly 
Adamant__litigant Husband. 
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What Allaahu.swt.,has decreed Mullahs have 


rejected and Disposed off...R they faithful 
to God- AlMighty,? 
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What is the judgment of Shah Bano case? 
Shah Bano Begum [1985 (1) SCALE 767 = 1985 (3) SCR 844 = 
1985 (2) SCC 556 = AIR 1985 SC 945], commonly referred to as 
the Shah Bano case, was a controversial maintenance lawsuit in 
India, in which the Supreme Court delivered a judgment favouring 


maintenance given to an aggrieved divorced Muslim woman. 
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Mohd. Ahmed Khan v. Shah Bano Begum - 
The issue of implementing the Uniform Civil Code began with the 
landmark case of Shah Bano, a woman who was abandoned by 


her husband after 43 years of marriage, and sought monthly 


alimony of Rs 179. Married to advocate Mohd Ahmed Khan in 


1932, Shah Bano was cruelly driven out of her matrimonial home 


in 1975. 


which case was triple talaq banned? 
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In the Shayara Bano case (2017), the supreme court ina 
landmark 3-2 verdict, had struck down instant triple talaq. 
Shayara Bano, a 35-year-old woman, challenged the practice after 
getting divorced under the triple talag custom. Three of the five 
judges on the Constitution Bench had called the practice 


un-Islamic and “arbitrary” and disagreed with the view that triple 


talaq was an integral part of religious practice. 


The Muslim Women (Protection of Rights on Marriage) Act, 2019. 


According to the act, triple talag (talaq-e-biddat) in any form, 
whether verbal or written or conveyed through electronic means 
viz: email or SMS/ Whatsapp is illegal and void. 


which case was triple talaq banned? 


In the Shayara Bano case (2017), the supreme court ina 
landmark 3-2 verdict, had struck down instant triple talaq. 
Shayara Bano, a 35-year-old woman, challenged the practice after 
getting divorced under the triple talag custom. Three of the five 
judges on the Constitution Bench had called the practice 
un-Islamic and “arbitrary” and disagreed with the view that triple 
talaq was an integral part of religious practice. 

The Muslim Women (Protection of Rights on Marriage) Act, 2019. 
According to the act, triple talaq (talaq-e-biddat) in any form, 
whether verbal or written or conveyed through electronic means 
viz: email or SMS/ Whatsapp is illegal and void. 
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Divorce is twice. Then, either keep [her] in an acceptable manner 
or release [her] with good treatment. And it is not lawful for you 
to take anything of what you have given them unless both fear 
that they will not be able to keep [within] the limits of Allah. But if 
you fear that they will not keep [within] the limits of Allah, then 
there is no blame upon either of them concerning that by which 
she ransoms herself. These are the limits of Allah, so do not 
of Allah - it transgress them. And whoever transgresses the limits 
.is those who are the wrongdoers 
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The holy scripture of Muslim personal law has given both men 


and women equal rights and status. But then why its execution is 


debatable. Education, polygamy, maintenance, and wearing of 
hijab have been crucial topics of discussion and intense debate. 
The case of Mohd. Ahmad Khan vs Shah Bano Begum & Ors. 
(1985), also known as the Shah Bano case, is witnessed as one 
of the milestones in the history of Muslim women’s fight for 
rights in India. It laid the ground for thousands of women to make 
legitimate claims that were not permitted before. 
O06 08 
This article discusses Shah Bano Begum’s case in detail, 
comprising facts, issues, analysis, and judgment. So, let’s get 


started. 


Before moving ahead, let's first discuss why is this case 


important. 
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Why is Shah Bano Case important? 


The Shah Bano case is a landmark case that had significant 
implications for Muslim women’s rights. It raised important 


issues related to maintenance and the rights of women: 


The case revolved around the issue of maintenance for Shah 
Bano. She sought maintenance from her husband under Section 
125 of the Code of Criminal Procedure. The case brought 
attention to the lack of clear provisions for maintenance in 


Muslim personal law. 


This case also highlighted the clash between personal laws and 


the idea of a uniform civil code, which aims to provide a common 
set of laws governing personal matters regardless of religious 


affiliation. 


The case sparked a nationwide debate on women's rights and 
gender equality & acted as a catalyst for discussions on the need 
to address these disparities & protect the rights of Muslim 


women. 


The Shah Bano case had significant political and social 
repercussions, such as it generated a public uproar, with some 
sections of society viewing it as an interference in religious 
matters, while others saw it as a crucial step towards securing 
women's rights. 

00608 
Facts of Shah Bano's case 
In 1932, Mohd Ahmed Khan (appellant) was a lawyer by 


profession, married to Shah Bano Begum (respondent), and had 


three sons and two daughters from this marriage. In 1975, Shah 


Bano Begum, aged 62 years, was abandoned by her husband and 
thrown out of her marital home with her children. In 1978, she 
brought an appeal before the Judicial Magistrate of first class, 

Indore claiming maintenance of Rs. 500 per month under Section 

125 of CrPC. Then, her husband gave her irrevocable triple talag 

and used it as a defence for not paying maintenance as they were 

no longer husband and wife and had already been paying 
maintenance of Rs. 200 per month for about two years. Also, he 
had deposited a total of Rs. 3000 in the court through dower 
during the period of iddat. In 1979, the Magistrate directed the 
husband to pay a maintenance of Rs 25 per month. In 1980, Shah 
Bano filed a revisional application in the MP High Court to 
change the amount of maintenance which the High Court 


increased to Rs. 179 per month. The husband then challenged 


this application in the Supreme Court as a special leave petition. 
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Issues of the case 
Under Sec. 125 CrPC, does the definition of wife include a 


divorced Muslim woman? 


Whether Section 125 CrPC override personal law? 


Whether a Muslim husband is obligated under Sec. 125 CrPC to 


provide maintenance for a divorced wife if there is a conflict 


between section 125 and Muslim Personal Law? 


Under Section 127(3)(b) CrPC, what is the sum payable on 
divorce and whether the meaning of Mehar or dower is not 


summed payable on divorce? 


Overall, the main question was that the husband's case was 
entirely based on the claim that maintenance under Section 125 
CrPC must be excluded on the ground that Muslim law exempts 
the husband of any responsibility for his divorced wife beyond 
payment of any mahr due to her (dower paid in lieu of marriage 

by the husband) and an amount to cover maintenance during the 
iddat period and Section 127(3)(b) CrPC conferring statutory 


recognition on this principle. 


What is Iddat? 
Iddat is the waiting period, which a woman observes after her 


husband's death or divorce before she marries another man. 


Iddat period's length is circumstantial (usually 3 months). The 


main objective behind iddat is that this period provides sufficient 
time for the wife to mourn the death of her husband and also 
protects her from criticism which she might be subjected for 
remarrying too quickly after her husband died. Iddat also helps 
determine whether a woman is pregnant since four and a half 
months is half the duration of a normal pregnancy, if there is any. 
So, let’s go through time period for which the iddat pariod 
was observed: 


After the woman is pregnant, the period continues 
until childbirth. 
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A divorced woman observes iddat for 3 months, whereas a 
woman whose husband has died observes iddat for four lunar 
months & ten days after the death of her husband, irrespective of 
consummation during the marriage. 
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If a woman is pregnant at the time of her husband's death, she 
observes iddat for a whole year comprising nine months of 


pregnancy plus three months of iddat period. 


In Shah Bano’s case, the appellant's (Mohd Khan) contention was 
supported by the All India Muslim Personal Law Board which 
contended that courts cannot interfere in those matters that are 
deliberated under Muslim Personal Law, stating that it would 
infringe “The Muslim Personal Law (Shariat) Application Act, 
1937" and the courts must pass any judgment on such issues 


based on Shariat only. 


Shah Bano case judgment 


In 1985, a judgment was passed by the Supreme Court on the 
issue of whether CrPC, which applies to all citizens of India 
irrespective of their religion, could apply here. And that CrPC 


would prevail over personal laws. 


CJI Y.V. Chandrachud upheld the High Court's judgment that gave 
orders for maintenance to Shah Bano under CrPC. Just that the 
Supreme Court enhanced the sum of maintenance. He said, 
"Section 125 was enacted to provide a quick remedy to a class of 
persons who cannot maintain themselves. What difference would 
it then make as to what is the religion professed by the neglected 
wife, child or parent? Neglect by a person of sufficient means to 
maintain these and the inability of these persons to maintain 
themselves are the objective criteria which determine the 
applicability of section 125. Such provisions, which are crucial of 


a prophylactic nature, cut across the barriers of religion. The 


liability imposed by S. 125 to maintain close relatives who are 


indigent is founded upon the person's obligation to society to 


prevent vagrancy and destitution. The moral edict of the law and 


morality cannot be clubbed with religion.” 


What was the impact of the Shah Bano case? 
The case led to the enactment of the Muslim Women (Protection 


of Rights on Divorce) Act in 1986. Although criticized for its 
limitations, this law aimed to address a few of the issues raised 
by the case, such as the maintenance of divorced Muslim 


women. 


If the case had not taken place, there might have been delays or 
reluctance in enacting any legal reforms to protect the rights of 
divorced Muslim women. 

The limitation was that the enactment of this Act, as a response 
to the Shah Bano case, limited the maintenance rights of 
divorced Muslim women. 


That is, the period for which a Muslim woman was entitled to 


receive maintenance (also known as the "iddat" period) was 


limited to the duration of the iddat period after divorce. 


Conclusion 
Shah Bano’s case was considered a milestone as it was a big 
step ahead of the general practice of deciding cases based on 
the interpretation of personal law, and this case also highlighted 
the need to implement the Uniform Civil Code under Article 44 of 


the Indian Constitution. 


FAQs on Shah Bano Case 


1. What was the Shah Bano case about? 


A. The Shah Bano case revolved around the issue of maintenance 
rights for a divorced Muslim woman named Shah Bano. She 
sought maintenance from her husband under Section 125 of the 


Code of Criminal Procedure. 


2. Did the Shah Bano case lead to changes in maintenance laws 


for divorced Muslim women? 


A. The enactment of the Muslim Women (Protection of Rights on 


Divorce) Act in 1986, as a response to the Shah Bano case, 
limited the maintenance rights of divorced Muslim women. The 
case caused the Congress government, with its absolute majority, 
to pass this Act, which diluted the judgment of the Supreme 
Court and restricted the right of Muslim divorcées to alimony 
from their former husbands for only 90 days after the divorce (the 


period of iddah in Islamic law) 


3. What was the outcome of the Shah Bano case? 


A. The Supreme Court ruled in favour of Shah Bano, granting her 


the right to maintenance from her husband. 


4. How did the Shah Bano case impact the legal system in India? 


A. The Shah Bano case sparked a nationwide debate on women's 


rights and gender equality, emphasizing the need for reforms in 


personal laws. The case led to the enactment of the Muslim 


Women (Protection of Rights on Divorce) Act in 1986. 


5. Did the Shah Bano case address the issue of a uniform civil 


code (UCC)? 


A. The Shah Bano case raised questions about the need for a 
uniform civil code. However, it did not directly result in the 


implementation of a uniform civil code in India. 


Can you tell which case interpreted the provisions of the Muslim 
Women (Protection of Rights on Divorce) Act in a way that 
allowed a Muslim divorced woman to claim maintenance beyond 


the iddat period? 


That is, overturned the Act's limitation after Shah Bano's case. 
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The Shah Bano legacy 


THE SHAH Bano case was a milestone in the Muslim women's 
search for justice and the beginning of the political battle over 
personal law. A 60-year-old woman went to court asking 
maintenance from her husband who had divorced her. The court 
ruled in her favour. Shah Bano was entitled to maintenance from 
her ex-husband under Section 125 of the Criminal Procedure 
Code (with an upper limit of Rs. 500 a month) like any other 
Indian woman. The judgment was not the first granting a 
divorced Muslim woman maintenance under Section 125. But a 


voluble orthodoxy deemed the verdict an attack on Islam. 


The Congress Government, panicky in an election year, caved in 
under the pressure of the orthodoxy. It enacted the Muslim 
Women (Protection of Rights on Divorce) Act, 1986. The most 


controversial provision of the Act was that it gave a Muslim 


woman the right to maintenance for the period of iddat (about 


three months) after the divorce, and shifted the onus of 
maintaining her to her relatives or the Wakf Board. The Act was 
seen as discriminatory as it denied divorced Muslim women the 
right to basic maintenance which women of other faiths had 


recourse to under secular law. 


The Bharatiya Janata Party saw it as ‘appeasement of the 
minority community and discriminatory to non-Muslim men, 
because they were still bound to pay maintenance under Section 
125, Cr. PC. However, lawyers who have seen the Act in operation 
say that there is good reason to take another look at the Act. It 
contains provisions which have left it open to liberal 
interpretation. Flavia Agnes, a Mumbai-based lawyer, says that 
liberal interpretation has not been wanting. Clause A in Section 3 
(1) of the Act says that a divorced woman shall be entitled to "a 
reasonable and fair provision and maintenance to be made and 
paid to her within the iddat period by her former husband." The 


injunction that “a reasonable and fair provision is made’ and 


“maintenance paid' leaves enough scope for gender-sensitive 


judgments. 


Ms. Agnes cites a slew of rulings in States such as Kerala, 
Maharashtra, Gujarat and Andhra Pradesh, which have awarded 
sums as maintenance, and ‘reasonable and fair provisions’ in the 
form of a one-time lump sum payment that Muslim women have 
never received before. Apart from this, Ms. Agnes says, the 2001 
ruling of the full constitutional bench of the Supreme Court in the 
Daniel Latifi case, in effect, gave Muslim women a law on 
maintenance. While the 1986 Act appears to have worked better 
than it was expected to, what remains a concern to many is the 
inherent discrimination in excluding divorced Muslim women 
from a provision of law outside the realm of personal law, which 
is applicable to all other women. 
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The Shah Bano Legacy 


There is an old saying, “A woman is like a tea bag - you can't 
estimate how strong the taste would be, until you dip it in hot 
water.” The same saying goes to this case. This is not just story 
about a wife's fight against his husband but a story of an undying 


courage a women exhibited at the stage of 62. 


A strong woman Shah Bano knows she has strength enough for 
the journey, but a woman of strength knows it is the journey 
where she will become strong, same goes to Shah Bano. The 

Shah Bano case was a milestone of justice among the women’s 


of Muslim religion. 


Shah Bano, a 62 year old Muslim woman and mother of five 


children from Indore, Madhya Pradesh_ was married in 1932. In 


1975 Shah Bano’s Husband drove her out of the matrimonial 
home. Muslim law allow the husband to give divorce to their wife 
without her prior consent. The marriage is over when the husband 

says Talaag 3 times. The legal process is just a formality. Shah 

Bano, as she was old and had no means to support herself and 
her children, she went ahead and approached the courts for 

securing maintenance from her husband. Seven years passed an 
the case reached Supreme Court. The Supreme Court invoked 

Section 125 of Code of Criminal Procedure, which applies to 
everyone regardless of caste, creed, or religion. It ruled that Shah 

Bano should be given maintenance but it went against the 

Muslim community as they thought it’s against their religious 


law. 


Few orthodox Muslim in India felt threatened by what they 
perceived as an encroachment of the Muslim Personal Law, and 


protested loudly against the judgement. Their spokesmen were 


Muslim community leaders Obaidullah Khan Azmi, MJ Akbar and 


Syed Shahabuddin, they formed an organization known as the All 


India Muslim Personal Law Board and threatened to agitate in 
large numbers in all major cities. It was then Prime Minister, Rajiv 
Gandhi, agreed to their demands and cited the gesture as an 
example of “secularism”. The Shah Bano case is an infamous 
divorce lawsuit in India and has generated political controversy in 
the country. Never the less Shah Bano fought and won the case 


and judgement was in favour of her. 


A woman should never be underrated. Loud voice of man may 
threaten the women but the silence of woman can shake the 


consciousness of man..... but not this devilish man...... 


Shah Bano did the same, she stood in front of her husband 
without making any loud voice but with great power and courage 
which ultimately led her to win the case. 

Shaw Bano Saira is dead now and but not her 
legacy. She will always inspire the nation with her courage, 


bravery and biggest example that she gave.Age is not the factor 


that would decide your right to deserve courage and justice. 


"Shah Bano: One Woman Who Inspired The Nation" 


The facts of this case are given below:- 
# In 1932, Shah Bano was married to Mohd. Ahmad khan, who 
was a renowned lawyer in Indore. 
# They were the parents of 3 sons and 2 daughter i.e. in total 
they have 5 children. 
# After 14 yrs. Of their marriage Shah Bano's husband married 
another women who was much younger than him. 

# In 1975, when Shah Bano age was of 62 yrs , she was disowned 
by her husband and was thrown out from her matrimonial home 
along with her children. 

# In April 1978, she brought a appeal under Sec. 125 of code of 
criminal procedure, 1973 (CrPC) in the presence of judicial 
magistrate of Indore after when she was thrown away from her 


matrimonial home by her husband. 


# Shah Bano filled this suit in 1978 because her husband has 


abandoned her from the maintenance of Rs. 200 per month which 
he guaranteed to give. 

# A wife who is without any income and is neglected by her 
husband is entitle to maintenance, which includes a divorced 
wife who is not remarried|]. 

# In Nov. 1978, he gave divorce to his wife Shah Bano by 
articulating or uttering "Triple Talag and it was irrevocable. 

# The argument or conflict between Shah Bano's children and her 
husband's other wife were vital reason or grounds on which 
divorce was relinquished and furnished. 

# After he pronounce irrevocable Triple Talag, he took a 
safeguard that since because of this divorce she has been 
terminated to be her legal wife and due to which he was not 
accountable to furnish her with maintenance or alimony. 

# The local court ( magistrate) court directed Mohd. Ahmad to 
furnish her Rs. 25 per month to Shah Bano in a form of 


maintenance. 


# Shah Bano in July 1908, apart from this, made a plea to High 


Court of M.P, to alter the amount of maintenance to Rs. 179 every 


month. 
# Shah Bano's precedent went to Supreme Court and filled a 
petition against the verdict of High Court of Madhya Pradesh. 
# Her husband essential argument after divorce he cannot keep 
any form of alliance or connection with his divorce wife because 
it is not allowed by Islamic laws/Islam and is "Haram" & hence he 


is not legally responsible to maintain her wife. 


Issues Raised In This Case:- 
# Whether Section 125 of the Code Of Criminal Procedure is 
concerned with Muslims or not. 
# Whether the amount of Mehr given by the husband on divorce is 
adequate to get the husband rid and is liable to maintain his wife 
or not. 


# whether Uniform Civil Code applies to all religions or not. 


Judgement:- 


# The verdict of Shah Bano case was conveyed by C.J, 


CHANDRACHUD. 


# All India Muslim Personal Law Board and Jamiat ulema-e-Hind 
were the two Muslim Bodies accompanied the lawsuit as an 
intervenors. 

# On 3rdFeb. 1981, Supreme Court gave an like-minded 
conclusion in this case and banished the plea of Mohd. Ahmad 
Khan and validate the verdict of High Court. 

# The court held that Section 125[lof Code Of Criminal Procedure 
solicited to Muslims too, without any sought of discrimination. 
# Supreme Court in this case duly held that, since responsibility 
of Muslim husband towards her divorced wife is limited to the 
extent of " Iddat" period , even though this situation does not 
contemplates the rule of law that is mentioned in Section 125 of 
CrPc.,1973]] 

# According to Supreme Court this rule according to Muslim Law 
was against humanity or was wrong because here a divorced wife 
was not in a condition to maintain herself. 


# Thus at the end, after very long procedure court finally 


concluded that the husband is legal liability will come to an end if 


divorced wife is competent to maintain herself. 


# But this situation will be reversed in the case when wife is not 
able in a condition to to finance or maintain herself after the 
Iddat period, she will be entitle to receive maintenance or alimony 


under Section 125 of CrPc. 


Muslim Women ( Protection Of Rights On Divorce) Act, 1986:- 
The judgement given in Shah Bano Case was criticized among 
Muslims and according to them this decision was in conflict with 
the rules of "Quran" and "Islamic Laws/ Islam". So Parliament of 
India in 1986, (Congress govt.) decided to enact the Muslim 
women (Protection Of Rights Of Divorce) Act, 1986. The main 
objective of this act was to protect the right of the divorced 
Muslim women and or to those who have got divorce from their 


husband's. 


The enactment of this act was done by government of Rajiv 


Gandhi, to invalidate the decision/decree passed by Supreme 


Court in Shah Bano Begum Case. According to this act, Muslim 


divorced women should be entitle to adequate and reasonable 


amount of maintenance till the Iddat period. When a divorced 
women maintains a child born by her anytime before or after the 
divorce, the husband is under legal obligation to provide a certain 
amount of maintenance for the child to a period of 2 yrs. From 
the birth date of a child. The women is also authorized to obtain 
"Mahr" or "dower" and receive back all the properties or estate 
which is provided to her by her parents, friends, relatives, 
husband or husband's friends. If such advantages are not 
received by the divorced Muslim women from her former 
husband, she can apply to magistrate for ordering him to provide 
her with maintenance/alimony or amount of "Mahr" or dower or 


her estate or properties|]. 


Critical Analysis:- 
In the case of Mohd. Ahmad Khan V/S Shah Bano Begum, the 


Supreme Court specifically underlined the that Triple Talaq 
cannot take away the maintenance right of a divorced Muslim 


women who is not in a condition to maintain herself or her 


children when she is disowned or divorced by her husband. The 


period when the verdict of Shah Bano Case was delivered by the 
Supreme Court it faced a lot of criticism. At that point of time 
Muslim women weather married or unmarried were not given 
freedom even they were debarred from there basic freedom, 
which is against humanity and it basically violates the basic or 
fundamental rights of humans. Muslim women were backward in 
there status as compared to other women of the world. They 
were not educated and self-reliant as compared to other women. 
They faced serious issues and problems which led to the 
decrease in their level of self-confidence and their knowledge in 
various sects. Along with these things they were not allowed to 
study or educate themselves and they were also denied to work 
either. Since they faced all these things from their very childhood 
it was very natural that they in their difficult time cannot earn 
their living and can maintain themselves so for them alimony or 


maintenance was much needed. 


Shah Bano case was a normal case just like other cases of 


maintenance which has taken place and also the verdict that was 


concluded by Supreme Court was also similar to the previous 
lawsuits but the two naked truth that was witnessed in this case 
made this case a landmark judgement case and the two naked 
truth was- firstly, spirituality of religious personal laws was 
criticized and then it was questioned whether Uniform Civil Code 
is applied to all religion and their followers and secondly, whether 


CrPc is applied to personal religious laws. 


Conclusion:- 
This was the case of a Triple Talag verdict which according to me 
was a historic verdict as it maintains the truth and faith of the 
people in the judiciary as in this case, "Justice and equality has 
overcome religion’. According to me this lawsuit was milestone 
in judiciary as it was courageous, bold, impartial and unique 
decision. This judgement has marked the importance of 
maintenance which should be provided to the divorced Muslim 
women who are not in the condition to earn and maintain 


themselves. 


Even though the verdict of Shah Bano case given by the Supreme 


Court was invalidate by the endorsement of Muslim Women 
Ac[6]t, the court held in further verdict's that divorced Muslim. 
women, under Section 125 of CrPc can affirm maintenance or 
alimony from their former husband, or apart from this divorced 

Muslim women can assert or claim for round some money or 

amount under Muslim Women Act. The Supreme Court even 

though after dirty politics passed the judgement that was 
impartial and at last it had maintained the trust and faith of 


citizens in judiciary. 


End-Notes 
[1]AIR 1985 SCR (3) 844. 
[2]Section 125 of Code Of Criminal Procedure,1973. 
[3]A wife who is without any income, has no source of income is 
neglected by her husband is entitle to maintenance, which 
includes a divorced wife who is not remarried. 


[4]Aqil Anmad,Mohammedan Law236-238 (26TH ed..2016). 


[5]Aqil Anmad,Mohammedan Law238-239 (26THed. 2016). 


[6]Muslim Women (Protection Of Rights Of Divorce) Act, 1986. 
Case Details 
Shah Bano Begum, from Indore, Madhya Pradesh, was divorced 
by her husband in 1978.|[] She filed a criminal suit in the Supreme 
Court of India, in which she won the right to alimony from her 
husband. However, some Muslim politicians mounted a 
campaign for the verdict's nullification. The judgement in favour 
of the woman in this case evoked criticisms|] among Muslims, 
some of whom cited the Qur'an to show that the judgement was 
in conflict with Islamic law.|] It triggered controversy about the 
extent of having different civil codes for different religions in 


India.|| 


The case caused the Congress government, with its absolute 
majority, to pass the Muslim Women (Protection of Rights on 
Divorce) Act, 1986, which diluted the judgment of the Supreme 
Court and restricted the right of Muslim divorcées to alimony 


from their former husbands for only 90 days after the divorce (the 


period of iddah in Islamic law).[] However, in later judgements 


including the Danial Latifi v. Union of India case and Shamima 
Farooqui v. Shahid Khan, the Supreme Court of India interpreted 
the act in a manner reassuring the validity of the case and 
consequently upheld the Shah Bano judgement, and The Muslim 
Women (Protection of Rights on Divorce) Act 1986 was nullified.|] 
Some Muslims, including the All India Shia Personal Law Board, 
supported the Supreme Court's order to make the right to 


maintenance of a divorced Muslim wife absolute. 


Background 
edit 
In 1932, Shah Bano, a Muslim woman, was married to 

Mohammed Ahmad Khan, an affluent and well-known advocate in 
Indore, Madhya Pradesh, and had five children from the marriage. 

After 14 years, Khan took a younger woman as his second wife. 
Then after years of living with both wives, he divorced Shah Bano 

when she was 62 years old. In April 1978, when Khan stopped 

giving her the 200 per month he had apparently promised, 


claiming that she had no means to support herself and her 


children, she filed a criminal suit at a local court in Indore, 
against her husband under section 125 of the Code of Criminal 

Procedure, asking him for a maintenance amount of #500 for 

herself and her children. 

/// \n November 1978 her husband gave an irrevocable talaq 
(divorce) to her which was his prerogative under Islamic law and 
took up the defence that hence Bano had ceased to be his wife 

and therefore he was under no obligation to provide maintenance 
for her as except prescribed under the Islamic law which was in 


total #5,400.|| 


//// \n August 1979, the local court directed Khan to pay a sum 
of 25 per month to Bano by way of maintenance. On 1 July 
1980, on a revisional application of Bano, the High Court of 

Madhya Pradesh enhanced the amount of maintenance to 
~179.20 per month. Khan then filed a petition to appeal before 
the Supreme Court claiming that Shah Bano is not his 


responsibility anymore because Mr. Khan had a second marriage 


which is also permitted under Islamic Law.|] 


Opinion of Supreme Court 


On 3 February 1981, the two judge bench composed of Justice 

Murtaza Fazal Ali and A. Varadarajan who first heard the matter, 

in light of the earlier decisions of the court which had held that 

section 125 of the Code applies to Muslims also, referred Khan's 
appeal to a larger Bench. 

Muslim bodies All India Muslim Personal Law 
Board and Jamiat Ulema-e-Hind joined the case 
as intervenor. The matter was then heard by a 
five-judge bench composed of Chief Justice 
Chandrachud, Rangnath Misra, D. A. Desai, 0. 
Chinnappa Reddy, and E. S. Venkataramiah. On 
23 April 1985, Supreme Court in a unanimous 
decision, dismissed the appeal and confirmed 
the judgment of the High Court.|] 


Supreme Court concluded that "there is no conflict between the 


provisions of section 125 and those of the Muslim Personal Law 
on the question of the Muslim husband's obligation to provide 
maintenance for a divorced wife who is unable to maintain 
herself." After referring to the Quran, holding it to the greatest 
authority on the subject, it held that there was no doubt that the 
Quran imposes an obligation on the Muslim husband to make 
provision for or to provide maintenance to the divorced wife. 
Shah Bano approached the courts for securing maintenance from 
her husband. When the case reached the Supreme Court of India, 
seven years had elapsed. The Supreme Court invoked Section 
125 of Code of Criminal Procedure, which applies to everyone 
regardless of caste, creed, or religion. It ruled that Shah Bano be 


given maintenance money, similar to alimony.|] 


The Court also regretted that article 44 of the Constitution of 
India in relation to bringing of Uniform Civil Code in India 


remained a dead letter and held that a common civil code will 


help the cause of national integration by removing disparate 


loyalties to laws which have conflicting ideologies. |] 


Movement against the judqment 


The Shah Bano judgment, as claimed, became the centre of 
raging controversy, with the press turning it into a major national 
issue.[17] The Shah Bano judgment elicited a protest 
from many sections of Muslims who also took to the 
streets against what they saw, and what they were 
led to believe, was an attack on their religion and 
their right to their own religious personal laws.[18] 
Some Muslims felt threatened by what they perceived 
as an encroachment on the Muslim Personal Law, 
and protested loudly at the judgment. The 
spokesmen for some were the Barelvi leader 
Obaidullah Khan Azmi and Syed Kazi. At the forefront 
was All India Muslim Personal Law Board, an 
organization formed in 1973 devoted to upholding 
what they saw as Sharia (Muslim Personal Law).|][] 


Dilution of the effect of the judqment 


Main article: The Muslim Women (Protection of Rights on 
Divorce) Act 1986 
In the 1984 Indian general election, Indian National Congress had 
won absolute majority in the parliament. After the Shah Bano 
judgment, many leaders in the Indian National Congress 
suggested to the Prime Minister of India, Rajiv Gandhi that if the 
government did not enact a law in Parliament overturning the 
Supreme Court judgement, the Congress would face decimation 


in the polls ahead. |] 


In 1986, the Parliament of India passed an act titled The Muslim 
Women (Protection of Rights on Divorce) Act, 1986, that nullified 
the Supreme Court's judgment in the Shah Bano judgment. 
Diluting the Supreme Court judgment, the act allowed 


maintenance to a divorced woman only during the period of iddat, 


or till 90 days after the divorce, according to the provisions of 


Islamic law. This was in stark contrast to Section 125 of the 


Code.[] The ‘liability’ of husband to pay the maintenance was thus 


restricted to the period of the iddat only."[| 


The "Statement of Objects and Reasons" of the act stated that 
"the Shah Bano decision had led to some controversy as to the 
obligation of the Muslim husband to pay maintenance to the 
divorced wife and hence opportunity was therefore taken to 
specify the rights which a Muslim divorced woman is entitled to 


at the time of divorce and to protect her interests. "[| 


Reactions to the act 


The law received severe criticism from several sections of the 
society. The Opposition called it another act of "appeasement" 
towards the minority community by the Indian National 
Congress.|[] The All India Democratic Women's Association 


(AIDWA) organised demonstrations of Muslim women against the 


move to deprive them of rights that they had hitherto shared with 


the Hindus. || 


The Bharatiya Janata Party regarded it as an ‘'appeasement' of 
the Muslim community and discriminatory to non-Muslim men 
and saw it as a ‘violation of the sanctity of the country's highest 
court”.[] The ‘Muslim Women (Protection of Rights on Divorce) 
Act’ was seen as discriminatory as it denied divorced Muslim 
women the right to basic maintenance which women of other 
faiths had access to under secular law.[] Makarand Paranjape 
sees the overruling of Supreme Court verdict in Shah Bano case 
which happened when the Congress party was in power, as one 
of the examples of the party's pseudo-secular tactics which 
allowed "cynical manipulation of religion for political ends". |] 

Lawyer and former law minister of India, Ram Jethmalani has 
termed the act as "retrogressive obscurantism for short-term 
minority populism".[] Rajiv Gandhi's colleague Arif Mohammad 
Khan who was INC member and a minister in Gandhi's cabinet 


resigned from the post and party in protest.|] 


Critics of the Act point out that while divorce is within the 


purview of personal laws, maintenance is not, and thus it is 
discriminatory to exclude Muslim women from a civil law. 
Exclusion of non-Muslim men from a law that appears inherently 
beneficial to men is also pointed out by them.[] Hindu 
nationalists have repeatedly contended that a separate Muslim 
code is tantamount to preferential treatment and demanded a 


uniform civil code.|] 


Later developments 


The Act has led to Muslim women receiving a large, one-time 
payment|] from their husbands during the period of iddat, instead 
of a maximum monthly payment of €500 - an upper limit which 

has since been removed. Cases of women getting lump sum 

payments for lifetime maintenance are becoming common.|] 
However it is seen that despite its unique feature of no ceiling on 
quantum of maintenance, the Act is sparingly used because of 


the lack of its knowledge even among lawyers. The legal 


fraternity generally uses the CrPC provision while moving 


maintenance petitions, considering it handy.|] 


The Shah Bano case had once again spurred the debate on the 
Uniform Civil Code in India. The Hindu Right led by parties like the 
Jan Sangh in its metamorphosis as the Bharatiya Janata Party, 
became an advocate for secular laws across the board. However, 
their opposition to the reforms was based on the argument that 
no similar provisions would be applied for the Muslims on the 
claim that they weren't sufficiently advanced. The pressure 
exerted by orthodox Muslims caused women’s organizations and 


secularists to cave in.|| 


This case had long term implications. The case became a 
milestone in Muslim women’s fight for equal rights in matters of 


marriage and divorce in regular courts. |] 


Challenge to the validity of the Act 


The constitutional validity of The Muslim Women (Protection of 


Rights on Divorce) Act 1986 was challenged before the Supreme 
Court in Danial Latifi & Anr v. Union Of India by Daniel Latifi in 
2001, who was the lawyer of Shah Bano in the Shah Bano case.|] 
The Supreme Court tried to maintain a balancing act, attempting 
to uphold Muslim women's rights without addressing the 
constitutionality of gender and religious discrimination in 
personal law. Court reiterated the validity of the Shah Bano 
judgment. The Muslim Personal Law Board, an intervenor, 


questioned the authority of the court to interpret religious texts. 


The Court concluded that the Act does not, in fact, preclude 
maintenance for divorced Muslim women, and that Muslim men 
must pay spousal support until such time as the divorced wife 
remarries. However the Court held that if the Act accorded 
Muslim divorcees unequal rights to spousal support compared 
with the provisions of the secular law under section 125 of the 
Criminal Procedure Code, then the law would in fact, be 


unconstitutional.|][] Further the Supreme Court construed the 


statutory provision in such a manner that it does not fall foul of 
articles 14 and 15 of the Constitution of India. The provision in 
question is Section 3(1)(a) of the Muslim Women (Protection of 
Rights on Divorce) Act, 1986 which states that "a reasonable and 
fair provision and maintenance to be made and paid to her within 
the iddat period by her former husband". The Court held this 
provision means that reasonable and fair provision and 
maintenance is not limited for the iddat period (as evidenced by 
the use of word "within" and not "for"). It extends for the entire 
life of the divorced wife until she remarries. [mum 
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Israel’s ground offensive have left 
more than 2,00,000 Palestinians dead 


health authorities. The fighting has 
displaced over 99 per cent of Gaza’s 
population and pushed hundreds of 
thousands to the brink of famine, the 
UN and international aid agencies say. 
@: 
o@.: 

DWNOIDWVSOD-2PODS SN BSBSHoaeoen AF... 
Command of Allaahu,s.w.t.which the ignorant self 
acclaimed pundits failed to decipher the Clear writing on 
the wall..... 

fg AlQuraan explains Lucidly 4mm — And for 
divorced women, maintenance should be provided on a 


reasonable scale. This is a duty on 


Al-Muttaqun__4 


dtp + compilation by Shah Sancho Dancho Punjah 
Garujigulli, Tarkari BandiAdda,_Laganshah-Panjeshah_near 
shahchowkmaeidankhan-sarphiramoholla-goalzarhouse- 58 - 


And for divorced women is a provision according to what 
is acceptable - a duty upon the righteousMuslims 


Al-Quran - Surah 2 - Al-Bagara - Ayah 241 


Al-Bagara (2:241) 
il 


And for divorced women, maintenance should be 
provided on a reasonable scale. This is a duty on 
Al-Muttaqun (the pious - see V. 2:2). 

A AIS MUAH Widel wiadl He (Ua) HAUAa 
SElUlL CUAL SVL. USUAL UR Wl WS say od. 


sie deh ug gs feral at aaa faa a aqarR 
(seq cht Haft 4) ad st Aca afeul ae sx 
Wddieit UL Uh She 


Lab Gal MARQINAGA OAT DOA! 


And for divorced women, maintenance should be 
provided on a reasonable scale. This is a duty on 
Al-Muttaqun (the pious - see V. 2:2). 

dtp + compilation by Shah Sancho Dancho Punjah 


Garujigulli, Tarkari BandiAdda,_Laganshah-Panjeshah_near 
shahchowkmaeidankhan-sarphiramoholla-goalzarhouse- 59 - 


y - -» & 


Few ignorant Muslims in India felt 
threatened by what they perceived as 
an encroachment of the Muslim 
Personal Law and protested loudly 
against the judgement, Their 
spokesmen were Muslim community 
leaders Obaidullah Khan Azmi, MJ 
Akbar and Syed Shahabuddin, they 
formed an organization known as the 
All India Muslim Personal Law Board 


and threatened to agitate in large 


numbers in all major cities, It was 


then Prime Minister, Rajiv Gandhi, 
agreed to their demands and cited 
the gesture as an example of 
“secularism”. The Shah Bano case Is 
an infamous divorce lawsuit in India 
and has generated political 
controversy in the country, Never the 
less Shah Bano fought and won the 
case and judgement was in favour of 


her. 
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